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COLLISION OCCASIONED BY NEGLIGENCE OF MASTER OR MARINERS—DAMAGES. 


The underwriters are not liable to repay to the insured damages paid by him to the own- 
ers of another vessel and cargo, suffered in a collision, occasioned by the negligence of 
the master or mariners of the vessel insured. 

In such a case, the loss is properly the existence of a lien on the vessel insured, and the 
cause of that loss is the negligence of the servants of the assured. 

The rule “causa proxima non remota spectatur,” in its proper application, relieves the 
underwriter from liability, since the collision itself, not being the operative cause of 
the loss, but the negligence of the assured, the latter is the efficient and, in the sense of 
the law, the proximate cause. 

The correct rule in such cases is, that where the loss is not proximately caused by 
the perils of the sea, but is directly referable to negligence or misconduct of the master 
or other agents of the assured not amounting to barratry, the underwriters are dis- 
charged. This is the principle prevailing on the continent of Europe and appears to 
be the law in England. It is sustained by many authorities in our own country. The 
rule adopted in the case of the Paragon, (14 Peters, 99,) explained. The case of Hall 
v. Washington Ins. Co., (2 Story,) decided by Judge Story, overruled. 


This was an action upon a policy of insurance, by which the plain- 
tiff in error insured the defendant in error in the sum of $8,000, upon 
the brig “Emily,” valued in the policy at $16,000. On the 19th of 
March, 1844, while covered by the policy, the “ Emily,” in the neigh- 
borhood of Sandy Hook, came in collision with the schooner “ Vir- 
ginia,” with such violence, that the schooner “ Virginia” went down 
in a few minutes, and with her cargo was totally lost. The brig 
“ Entily” was libelled in the District Court of the United States for 
the Southern District of New-York ; and a decree was made, condemn- 
ing the brig “Emily” for the loss of the schooner “ Virginia,” on 
the ground that the collision occurred by the fault and negligence of 
the brig “ Emily.” 
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This decree was affirmed, on appeal, by the Circuit Court of the 
United States for the Southern District of New-York, on the same 
ground upon which the decision of the District Court was placed. 

The owners of the brig “ Emily,” insured by the plaintiff in error, 
having been compelled to pay the amount of the decree against them, 
this action was brought by them to recover the sums thus paid for the 
loss of the “ Virginia” and cargo, as a loss incurred under the policy. 


The cause was argued by Alewander Hamilton, Jr., on behalf of 
the plaintiffs in error, and by the Hon. B. F. Butler, for the defen- 


dant in error. 
The following points were presented for plaintiffs in error :— 


I. The general objection to the recovery of the plaintiff is, that it is 
apparent on the face of the declaration, that the loss that is claimed 
was not occasioned by a peril insured against; but is to be attributed 
solely to the gross negligence of the agents of the assured. Hence 
the loss is either an exception from the terms of the policy, or is not 
covered by them at all. 

II. The rule “causa prowima non remota spectatur,” in its proper 
application, relieves the defendant from all liability, since the proxi- 
mate cause here was, according to the decree of the District and Circuit 
Courts, “the fault of the Emily.” The collision by itself did not 
create the liability to pay. The want of skill, care and vigilance on 
the part of the master and crew of the Emily was to be superadded to 
the collision. 

Ill. If, then, the negligence and fault of the assured, and not the 
collision, were the proximate cause of the loss, such fault and negli- 
gence in this case, (without which the decree would not have been 
made,) should certainly excuse the underwriters. 


The following points were presented for the defendant in error :— 


I. The underwriters are responsible for losses by any of the perils 
insured against, although such losses may have been occasioned by, or 
have resulted from the negligence or fault of the master or crew. If 
the assured has provided a seaworthy vessel, with a skilful master and 
a sufficient and competent crew, the underwriter takes the risks of 
navigation, and of the perils insured against, although caused by the 
negligence, carelessness or unskilfulness of the master and crew. 

I. A loss by collision is one of the perils insured against, as much 
so as loss by fire, stranding, capture, &c. If it occurs without fault on 
the part of the insured vessel, it is conceded that the underwriters are 
bound to indemnify the assured against loss; and upon principle and 
authority, the insurers are equally liable if the collision happens through 
the fault, mistake, error of judgment, or carelessness of the vessel 
insured. 

III. The direct and immediate consequence of the collision was that 
¢o instanti, a charge, incumbrance or lien was created-on the ship to 
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the extent of the injury done to the Virginia and cargo. This charge 
caused the necessity of an expenditure by the mrtoeen without which 
he could not extricate nor repossess himself of his vessel. This loss is 
as direct a consequence of the collision as if the Emily had been 


injured so as to have required repairs by carpenters to the same 
amount. : 


Curtis, J., delivered the opinion of the Court :— 


This is a writ of error to the Circuit Court of the United States for 
the southern District of New-York. 

This action was assumpsit on a time policy of insurance, subscribed 
by the plaintiff in error, upon the brig Emily, during one year from 
the 17th day of October, 1843, for the sum of eight thousand dollars, 
the vessel being valued at the sum of sixteen thousand dollars. The 
policy, described in the declaration, assumed to insure against the 
usual sea perils, among which is barratry of the master and mariners. 
The declaration avers, that during the prosecution of a voyage within 
the policy, while on the high seas, and near the entrance of the harbor 
of the city of New-York, by and through the want of a proper look- 
out by the mate of the said brig, and by and through the erroneous 
order of the chief mate, who was stationed on the top-gallant forecastle 
of the said brig, who saw the schooner hereinafter named, and cried 
out to the the man at the wheel, “ helm hard down—luff ”—whereas 
he ought not to have given the said order, and by and through the 
negligence and fault of the said brig Emily, the said brig ran into a 
schooner called the Virginia, and so injured her that she sank, whereby 
the said brig Emily became liable to the owners of the said schooner 
and her cargo, to make good their damages; which liability was a 
charge and incumbrance on said brig. The declaration then proceeds 
to aver that the brig was libelled, by the owners of the schooner and 
her cargo, in the District Court of the United States; that a decree 
was there made, whereby it was adjudged, “ that the collision in the 
pleadings mentioned, and the damages and loss incurred by the libel- 
Jants in consequence thereof, occurred by the negligence and fault of 
the said brig, and that the libellants were entitled to recover their 
damages by them sustained thereby ;” that the same having been 
assessed, a decree therefor was made by the District Court, which, on 
appeal, was affirmed by the Circuit Court, which found “ that the 
hands on board the Emily failed to keep a proper look-out, and that 
the said brig might have avoided the collision by the use of proper 
caution, skill and vigilance.” The declaration further avers, that the 
plaintiff has paid divers sums of money to satisfy this decree and the 
expenses of making the defence, amounting to the sum of eight thou- 
sand dollars. 

This statement of the substance of the declaration presents the ques- 
tion which has been here argued, and sufficiently shows how it arose ; 
for, although there was a demurrer to the first two counts in the de- 
claration, and a tril upon the general issue pleaded to the other counts, 
and a bill of exceytions taken to the ruling at the trial, yet the same 
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question is presented by each mode of trial, and that question is, 
whether, under a policy insuring against the usual perils, including 
barratry, the underwriters are liable to repay to the insured damages 
paid by him to the owners of another vessel and cargo suffered in a 
collision occasioned by the negligence of the master or mariners of the 
vessel insured. . 

The great and increasing internal navigation of the United States, 
carried on over long distances through the channels of rivers and other 
comparatively narrow waters, where the danger of collisions and the 
frequency of their occurrence are much greater than on maritime 
voyages, renders the respective rights of underwriters and insured, 
growing out of such occurrences, of more moment in this than in any 
other civilized country; and the Court has considered the inquiry 
presented by this case with the care which its difficulty and its impor- 
tance demand. 

In examining, for the first time, any question under a policy of in- 
surance, it is necessary to ascertain whether the contract has received 
a practical construction by merchants and underwriters, not through 
any partial or local usages, but by the general consent of the mercan- 
tile world. Such a practical construction, when clearly apparent, is of 
great weight, not only because the parties to the policy may be pre- 
sumed to have contracted in reference to it, but because such a 
practice is very high evidence of the general convenience and substan- 
tial equity of its rule. This is true of most commercial contracts ; but 
it is especially true of a policy of insurance, which has been often 
declared to be an “ obscure, incoherent, and very strange instrument,” 
and “ generally more informal than any other brought into a Court of 
justice.” (Per Buller, J. 4 T. R., 210 ; Mansfield, O. J., 4 Taunt., 380; 

arshall, O. J., 6 Cr., 45; Lord Mansfield, 1 Bur., 347). But which, 
notwithstanding the number and variety of the interests which it 
embraces, and of the events by which it is effected, has been reduced 
to much certainty by the long practice of acute and well-informed men 
in commercial countries, by the decisions of Courts in America and in 
England, and by able writers on the subject in this and other coun- 
tries. 

And it should not be forgotten, that not only in the introduction of 
this branch of law into England by Lord Mansfield, but in its progress 
since, both there and here, a constant reference has been had to the 
usage of merchants, and the science of insurance law has been made 
and kept a practical and convenient system, by avoiding subtle and 
refined reasoning, however logical it may seem to be, and looking for 
safe practical rules. 

Now, although cases like the present must have very frequently oc- 
curred, we are not aware of any evidence that underwriters have paid 
such claims, or that down to the time when one somewhat resembling 
it was rejected by the Court of King’s Bench in De Vauw v. Salvador, 
(5 Ad. and Ell.,) decided in 1836, such a claim was ever made. And 
we believe, that if skilful merchants, or underwriters, or lawyers 
accustomed to the practice of the commercial law, had been asked 
whether the insurers on one vessel were liable for damage done to 
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another vessel not insured by the policy, by a collision occasioned by 
the negligence of those on board the vessel insured, they would, down 
to a very recent period, have answered, unhesitatingly, in the negative. 

As we shall presently show, such, for a long time, was the opinion 
of the writers on insurance on the continent of Europe, and in Eng- 
land and America. And this alone would be strong proof of the 
— understanding and practice of those connected with this 
subject. 

But although this practical interpretation of the contract is entitled 
to much weight, we do not consider it perfectly decisive. It may be, 
that by applying to the case the settled principles of the law of insu- 
rance, the loss is within the policy; and that it has not heretofore been 
found to be so, because an exact attention has not been given to the 
precise question. Or, it may be, that the weight of recent authority, 
and the propriety of rendering the commercial law as uniform as its 
necessities, should constrain us to adopt the rule contended for by the 
_ defendant in error. And therefore we proceed to examine the princi- 
ples and authorities bearing on this question. 

Upon principle, the true inquiries are, what was the loss, and what 
was its cause ¢ 

The loss was the existence of a lien on the vessel insured, securing 
a valid claim for damages, and the consequent diminution of the value 
of that vessel. In other words, by operation of law, the owners of the 
Virginia obtained a lien on the vessel insured, as security for the pay- 
ment of damages due to them for a marine tort, whereby their property 
was injured. 

What was the cause of this loss? We think it is correctly stated by 
this Court in the case of the Paragon, (14 Peters, 109). In that case 
it was said: ‘In the common case of an action for damages for a tort 
done by the defendant, no one is accustomed to call the verdict of the 
jury and the judgment of the Court thereon the cause of the loss to 
the defendant. ¢ is properly attributable to the original tort which 

ave the right to damages consequent thereon.” The cases there spo- 

en of were claims im personam. But the language was used to illus- 
trate the inquiry what should be deemed the cause of a loss by a claim 
in rem, and is strictly applicable to such a claim. Whether the own- 
ers of the Virginia would proceed 7m rem or in personam, was at their 
election. It affected only theirremedy. Their right and the grounds 
on which it rested, and the extent of the defendant’s liability, and its 
causes, were the same in both modes of proceeding. And in both the 
cause of the loss of the defendant would be the negligence of his 
servants, amounting to a tort. The loss consisting in a valid claim on 
the vessel insured, we must look for the cause of the loss in the cause 
of the claim, and this is expressly averred by the declaration to have 
been the negligence of the servants of the assured. From the nature 
of the case, it was absolutely necessary to make such an averment. 
If the declaration had stated simply a collision, and that the plaintiff 
had paid the damages suffered by the Virginia and her cargo, it would 
clearly have been bad on demurrer ; because, although it would show 
a loss, it would state no cause of that loss. Itis only by adding the 
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fact that the damage done to the Virginia was caused by negligence, 
that is, by stating the cause of damage, that the cause of payment 
appears; and when it appears, it is seen to be the negligence of the 
servants of the assured. 

We know of no principle of insurance law which prevents us from 
looking for this sole operative cause, or requires us to stop short of it 
in applying the maxim causa proxima non remota spectatur. The 
argument is, that collision being a peril of the sea, the negligence 
which caused that peril to occur is not to be inquired into ; it lies be- 
hind the peril and is too remote. This is true when the loss was 
inflicted by collision, or was by law a necessary consequence of it. 
The underwriter cannot set up the negligence of the servants of the 
assured as a defence. But in this case he does not seek to go behind 
the cause of loss and defend himself by showing this cause was pro- 
duced by negligence. The insured himself goes behind the collision, 
and shows as the sole reason why he has paid the money, that the 
negligence of his servants compelled him to pay it. It is true that an 
expense attached by the law maritime to the subject insured, solely as 
a consequence of a peril, may be considered as proximately caused 
by that peril. But where the expense is attached to the vessel insured 
not solely in consequence of a peril, but in consequence ot the mis- 
conduct of the servants of the assured, the peril per se is not the effi- 
cient cause of the loss, and cannot in any just sense be considered its 
proximate cause. In such a case the real cause is the negligence, and 
unless the policy can be so interpreted as to insure against all losses 
directly referable to the negligence of the master and mariners, such 
a loss is not covered by the policy. We are of opinion the policy 
cannot be so construed. When a peril of the sea is the proximate 
cause of a loss, the negligence which caused that peril is not inquired 
into; not because the underwriter has taken upon himself all risks 
arising from negligence, but because he has assumed to idemnify the 
insured against losses from particular perils, and the assured has not 
warranted that his servants will use due care to avoid them. 

These views are sustained by many authorities. Mr. Arnould, in 
his valuable treatise on insurance, (2 vol. p., 775,) lays down the correct 
rule: “ Where the loss is not proximately caused by the perils of the 
sea, but is directly referable to the negligence or misconduct of the 
master or other agents of the assured, net amounting to barratry, there 
seems little doubt that the underwriter would be thereby discharged.” 
To this rule must be referred that class of cases, in which the mis- 
conduct of the master or mariners has either aggravated the conse- 
quences of a peril insured against, or been of itself the efficient cause 
of the whole loss. Thus, if damage be done by a peril insured 
against, and the master neglects to repair that damage, and in conse- 
quence of the want of such repairs the vessel is lost, the neglect to 
make repairs, and not the sea damage, has been treated as the proxi- 
mate cause of the loss. In the case of Copeland v. The NV. E. Marine 
Ins. Co., 2 Met., 432, Mr. Chief-Justice Shaw reviews many of the 
cases, and states, that “ the actual cause of the loss is the want of 
repair, for which the assured are responsible, and not the sea damage 
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which caused the want of repair, for which it is admitted the under- 
writers are responsible.” And the same principles were applied by 
Mr. Justice Story in the case of Hazard v. NV. £. Marine Ins. Co., 1 
Sum. R., 230, where the loss was by worms, which got access to the 
vessel in consequence of her bottom being injured by stranding, which 
injury the master neglected to repair. So where a vessel has been lost 
or disabled, and the cargo saved, a loss caused by the neglect of the 
master to tranship, or repair his vessel and carry the cargo, cannot be 
recovered. (Schieflin v. WV. E. Ins. Co., 9 John, 21; Bradhurst v. 
Col. Ins. Co., 9 John, 17; Am. Ins. Co.v. Centre, 4 Wend., 45; 8. C., 
7 Cow., 504; McGaw v. Ocean Ins. Co., 23 Pick., 405). So where 
condemnation of a neutral vessel was caused by resistance of search, 
(Robinson v. Jones, 8 Mass., 536,) or a loss aroSe from the master’s 
negligently leaving the ship’s register on shore, (Cleaveland v. Union 
Ins. Co., 8 Mass., 308). So where a vessel was burnt by the public 
authorities of a place into which the master sailed with a false bill of 
health, having the plague on board, (Emerigon, by Meredith, 348). In 
these and many other similar cases, the Courts having found the 
efficient cause of the loss to be some neglect of duty by the master, 
have held the underwriter discharged. Yet it is obvious, that in all 
such cases one of the perils insured against fell on the vessel. And 
they are to be reconciled with the other rule, that a loss caused by a 
peril of the sea is to be borne by the underwriter, though the master 
did not use due care to avoid the peril, by bearing in mind that in these 
cases it is negligence, and not simply a peril of the sea, which is the 
operative cause of the loss. It may sometimes be difficult to trace this 
distinction, and mistakes have doubtless been made in applying it, but 
it is one of no small importance in the law of insurance, and cannot 
be disregarded without producing confusion. The two rules are in 
themselves consistent. Indeed they are both but applications to diffe- 
rent cases of the maxim causa proxima non remota spectatur. In 
applying this maxim, in looking for the proximate cause of the loss, 
if it is found to be a peril of the sea, we inquire no further; we do 
not look for the cause of that peril. But if the peril of the sea which 
operated in a given case was not of itself sufficient to occasion, and 
did not in and by itself occasion the loss claimed ; if it depended upon 
the cause of that peril whether the loss claimed would follow it, and 
therefore a particular cause of the peril is essential to be shown by the 
assured, then we must look beyond the peril to its cause, to ascertain 
the efficient cause of the loss. 

The case at bar presents an illustration of both rules. So far as the 
brig Emily was herself injured by the collision, the cause of the loss 
was the collision which was a peril insured against, and the assured, 
showing that his vessel suffered damage from that cause, makes a case 
and is entitled to recover. But he claims to recover not only for the 
damages done to his vessel which was insured, but for damages done to 
the other vessel not insured. To entitle himself to recover these, he 
must show not only that they were suffered by a peril of the sea, but 
that the underwriter is responsible for the consequences of that peril 
falling on a vessel not insured. It is this responsibility which is the 
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sole basis of his claim, and to make out this responsibility he does not 
and cannot rest upon the occurrence of a collision; this affords no 

round for this claim ; he must show a particular cause for that col- 
ision, and aver, that by reason of the existence of that cause the loss 
was suffered by him, and so the underwriter became responsible 
for it. 

This negligence is therefore the fact, without which the loss would 
not have been suffered by the plaintiff, and by its operation the loss is 
suffered by him. In the strictest sense it causes the loss to the plaintiff. 
The loss of the owners of the Virginia was occasioned by a peril of the 
sea, by which their vessel was injured. But nothing connects the 
plaintiff with that loss, or makes it his, except the negligence of his 
servants. Of his los$this negligence is the only efficient cause, and 
in the sense of the law it is the proximate cause. 

The ablest writers of the continent of Europe on the subject of in- 
surance law have distinctly declared, that in case of damage to anoth- 
er vessel solely through the fault of the master or mariners of the 
assured vessel, the damage must be repaired by him who occasioned 
it, and the insurer is not liable forit. Pothier, Traite d’assurance, No. 
49,50. Boucher, 1500, 1501, 1502. 4 Boulay Paty, Droit Maritime, 
(Ed., of 1823,) 14—16. Santayra’s Com., 7, 223. Emerigon, (by 
Meredith,) 337. Ifthe law of England is to be considered settled by 
the case of De Vauw v. Salvador, 4 Ad. and Ell., 420, it is clear such 
a loss could not be recovered there. Mr. Marshall is evidently of 
opinion that unless the misconduct of the master and crew amounted 
to barratry, the loss could not be recovered. (Marsh. on Ins., 495.) 
And Mr. Phillips so states in terms. (1 Phil. on Ins. 636.) 

It has been urged, that in the case of the Paragon, (Peters v. War- 
ren Ins. Co., 14 Pet., 99,) this Court adopted a rule, which, if applied 
to the case at bar, would entitle the insurer to recover. But we do 
not so consider it. It was there determined, that a collision without 
fault was the proximate cause of that loss. Indeed, unless the opera- 
tion of law which fixed the lien could be regarded as the cause of that 
loss, there was no cause but the collision, and that was a peril insured 
against. 

“We are aware that in the case of Hall v. Washington Ins. Co., 2 
Story, Mr. Justice Story took a different view of this question; and 
we are informed that the Supreme Court of Massachusetts has recently 
decided a case in conformity with his opinion, which is not yet in 
print, and which we have not been able to see. But with great 
respect for that very eminent Judge, and for the learned and able 
Court, we think the rule we adopt is more in conformity with sound 
principle, as well as with the practical interpretation of the contract 
by underwriters and merchants ; and that it is the safer and more ex- 
pedient rule. 

We cannot doubt that the knowledge by owners, masters and sea- 
men, that underwriters were responsible for all the damage done by 
collision with other vessels through their negligence, would tend to 
relax their vigilance and materially enhance the perils, both to life 
and property, arising from this cause. 
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The judgment of the Circuit Court must be reversed, and the cause 
remanded, with directions to render a judgment for the defendants on 
the demurrer to the first two counts, and award a venire de novo to 
try the general issue pleaded to the other counts. 








WH. 3. District Court. 


(Southern District of New-York.) 


Before the Honorable SAMUEL R. BETTS, District Judge. 


Tue Brie J. B. Lunt. 


The legal title and right to immediate possession to a vessel mortgaged, is vested in the 
mortgagee. 
After condition broken, the mortgagee may take immediate possession of the ves- 


sel. 

A suit in Admiralty will lie to reclaim the possession from any third party who may 
have acquired it. 

A purchaser of the vessel at a sheriff’s sale, under a judgment against the mortgagor, 
cannot maintain his possession against the mortgagee. 

A Court of Admiralty will not adjust the accounts between mortgagor and mortgagee in 
a possessory action to recover the vessel. 

Whether the mortgagee shall be entitled to costs in such action will depend upon the 
fairness and equity of his proceedings in getting the vessel into his possession. 


The libellants and claimants are residents of this State. The brig 
was built in the State of Maine, and was owned by Silas Hardy, a 
citizen of that State, and had been registered in his name in this 

ort. 

. On the 4th of February 1851, the owner gave the libellants a bond 
for twelve thousand dollars, conditioned to pay them on demand, five 
thousand nine hundred and seventy-five dollars with interest ; and the 
same day executed to them an absolute bill of sale of the brig, to 
which was subjoined the condition: that on payment of the sum of 
money secured by the said bond, pursuant to its condition, the bill of 
sale was to be void, and otherwise to remain in full force. 

The mortgage was registered at the custom-house in this port on the 
day of its date. 

The debt for which the bond was given, was created by credits 
given by the libellants to Hardy, as master and owner of the brig, for 
supplies and repairs to her, and sums of money advanced him by the 
libellants for her purchase. 

The owner being negotiating a sale of the brig, the libellants, on 
acquiring knowledge of it, on the 1st day of March 1851, demanded 
of him immediate payment of the said sam of money. This was the 

VoL. XI. 
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afternoon of Saturday. Hardy requésted time until the Monday follow- 
ing to make payment, and said he would then obtain the money from 
his purchaser and pay off the mortgage. The libellants refused to give 
the delay, and directed a person to go to the vessel and take posses- 
sion of her in their name. The same day Hardy complained to the 
libellants that they had taken the brig into their possession. 

The present claimant was the person negotiating with Hardy for the 
purchase of the brig. , 

On the 4th of an 1851, the brig was attached by process 
issued the same day out of aState Court, in favor of Jones and John- 
son against Hardy, as a non-resident debtor. 

The debt on which the attachment was founded, was a promissory 
note, dated February 20th, 1851, for three thousand seven hundred 
and seventy-one dollars and sixty-six cents, payable on demand, to 
the claimant, and by him endorsed to his firm, Jones and Johnson. 

On the 4th of March, a summons in the action was served on Har- 
dy, and on the 6th he gave his written consent that judgment be 
entered against him forthwith for the amount claimed with interest. 

Judgment was perfected and docketted the same day against Hardy 
for three thousand two hundred and eighteen dollars and eighty-three 
cents, and execution thereon issued the same day. 

On the 18th of March the sheriff sold, under the execution, the 
interest of Hardy in the vessel at public auction to the claimant, he 
being the highest bidder, and gave him a bill of sale and possession of 
the vessel. 
oon bill of sale was recorded at the custom-house on the 15th of 

arch. 

On the 15th of May, 1851, the above judgment was assigned by 
the plaintiffs therein to the claimant. 


G. F. Betts for libellants. 
C. Van Santvord for claimant. 


Berts, D. J.—1. As between Hardy and the libellants, the latter, by 
force of the mortgage, are entitled at law to have possession of the brig 
against him, and hold it until satisfaction of the debt secured by it, 
(fuller v. Acker, 1 Hill, 473,) and the right of possession is not inter- 
rupted by a seizure and sale under execution against the mortgagor 
while the possession remains with him (Ibid.). 

The conveyance of the vessel by way of mortgage, vested the legal 
title in the libellants, and would be sufficient to carry even the pro- 
ceeds to them had she been disposed of. (D’ Wolf v. Harris, 4 
Mason, 515; 2 Denio, 172; Ibid., 344; 3 Ibid., 33.) 

2. The legal title vested in the libellants by the bill of sale entitled 
them to take possession of the vessel against the mortgagor without suit. 
Every outside equitable interest with which the legal title is opposed, 
must be left to the cognizance of other Courts than the Admiralty. 
(Zhe Sisters, 5 Cha. Robinson, 138; 3 Ib., 176; S. C. 4 Ib., 225; 
Patchin v. Pease, 12 Wendell, 61). The Court of Admiralty has 
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jurisdiction of actions to reclaim possession of vessels in behalf of 
the party holding the legal title. (Abbott, 131, note 1). Judge Wood- 
bury, in running over all the cases, admits it to be so when the con- 
sideration is of a maritime character (2 Woodbury and M., 92). 

3. The claimant proves no tender of the debt on demand of it when the 
mortgage became forfeited, nor previous to suit brought. The asser- 
tion of a willingness to pay, not accompanied by proof of ability to 
perform, would raise no equity in behalf of the mortgagor, even if the 
Court is permitted to take into consideration a bona “hide attempt to 
satisfy the mortgage debt at such time (3 Denio, 33; 12 Wendell, 
61). Although on the question of costs, such attempt would justly 
have great weight in behalf of the mortgagor or his assignee. 

4. This mortgage being given by a foreign owner of the vessel for a 
maritime consideration, its lien is complete on compliance with the 
act of Congress, and the mortgagee is not compelled to register it also 
under the State law. 

But the claimant is not ina position to raise the question of registry, 
because the sheriff sold him no more than the right and interest of the 
mortgagor in the vessel, and because he had actual notice of the exis- 
tence of the mortgage and the consideration for which it was given. 

5. The action is not to enforce payment of the money secured by the 
mortgage, and the Court is not therefore required to meet the question 
which seemed to weigh with Judge Woodbury, (2 Woodbury and M., 
87; Ib., 92; 2 Ib., 49,) whether a mortgagee can resort to Admiralty 
to foreclose his mortgage. This suit seeks to carry into effect the 
legal title of the libellants to the possession of the vessel, as against 
the right of the mortgagor alone, and when the possession is secured, 
the holders would be subject to the control of the proper judicatory in 
the exercise of their rights as mortgagees, and the allowance of all 
equitable interests of the claimants standing in the place of the 
mortgagor. 

The possession in point of fact was in the libellants, by admission 
of the mortgagor, when it was divested by the sheriff under the direc- 
tion of the claimants. 

6. In my opinion, the libellants are entitled to a decree for restor- 
ation of possession of the vessel to them. 

Independent of the legal title to possession, they had it in fact through 
their agent, Daggett, and in relation to a vessel, the possession of the 
master and mortgagor continuing after it is demanded by the mortgagees, 
becomes as against him and a third party taking his interest with full 
notice, the possession of the mortgagees. It was not necessary to the 
protection of their rights against the claimant, that they should have 
displaced the mortgagor from the vessel. a. 

7. The question of costs will be reserved to enable the claimant to 
satisfy the Court that the mortgagor made bona fide effort to 
satisfy the mortgage debt, and had means to do so before this suit was 
instituted, or that the libellants were guilty of oppression and inequit- 
able measures in enforcing their legal right. . 
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N. D. Supreme Court. 
Monroe Special Term. 
Before Mr. Justice S, L. SELDEN. 


Tae Merocnants’ Morvat Insurance Company or Burrato v. Hiram 
EAToN AND OTHERS. 


An insurance company, which has insured the cargo of a canal boat upon the Erie canal 
against damage fromthe peril of the seas, canals, &e., and has paid to the insured a loss oc- 
casioned by a collision with another boat, cannot, under the code, maintain an action in 
its own name against the proprietor of the colliding boat to recover the amount so paid ; 
but the action against the wrong-doer must be in the name of the owner of the pro- 
perty ; and the Courts will permit the insurer to prosecute such action upon indemnify- 
ing the owner, and will protect the equitable right against a release or discharge by 
the nominal plaintiff. 

It was not intended by § 111 of the code, to convert, in all cases, a mere equitable into a 
legal title, nor to apply to actions in their nature strictly legal.the rules in relation to 
parties which formerly obtained in Courts of Equity. 

The different rules in regard to parties at law and in chancery, like the rules of pleading, 
grew out of the differences in the form of trial, and in the modes of relief adopted in 
the separate Courts. 


The principal, if not the sole, object of § 111 was to authorize a suit at Jaw in the name 
of the assignor of a chose in action and thus to abrogate that rule of the common 
law which rendered such things unassignable. 


The complaint in this case states that on the 2d day of October, 
1850, the plaintiff insured John L. Fish, owner of the canal boat 
Cambria, for account of whom it might concern, upon all goods, 
wares and merchandize on board the said boat, in the sum of two 
thousand dollars, against damage from the peril of the seas, rivers, 
canals, &c., to the close of navigation, in the year 1850. That, on the 
24th day of November, of that year, and before the close of naviga- 
tion, while the said boat was navigating the Erie canal on her passage 
from Albany to Buffalo, laden with goods, the canal boat H. Putnam, 
owned and navigated by the defendants, and then running upon the 
Erie canal, was, by the carelessness and negligence of the defendants 
and their servants, run against and caused to come into collision with 
the said boat Cambria, by means of which the goods on board the lat- 
ter were injured to the amount of five hundred and eighty-three dol- 
lars, which sum the plaintiffs, as such insurers, had been compelled 
to pay and had paid, and claims judgment for that amount. 

e defendants demur to this complaint, on the ground that it does 
not state facts sufficient to constitute a cause of action. 


Sztpen, /.—This case presents the question how far the code has 
converted what before was a mere equity into astrictly legal right, 
and to what extent it has abolished the distinction between legal and 
equitable remedies. 

That the change which has been wrought in this respect is far less 
than was at first supposed, is now apparent. It has beencheld, in nu- 
merous cases, that not only law and equity, but the modes by which 
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they are to be enforced remain, to some extent, distinct. It is not 
essential, therefore, to the preservation of any right or interest, that 
such a construction should be put upon the provisions of the code as 
will tend, unnecessarily, to the conversion of equitable into legal rights 
or the substitution of legal for equitable remedies. 

The importance of having some fixed principle to regulate judicial 
action, points to a contrary course. A change of remedies would 
necessarily abrogate many well-settled and valuable rules. 

It is not claimed that the facts set forth in the complaint in this case 
would, prior to the code, have been sufficient to maintain the action. 
But it is supposed that as the insurance company would be entitled to 
the avails of any recovery against the defendants, the action must, 
pursuant to § 111 of the code, be brought in its name. 

_ That section provides, that every action, with the exceptions enu- 
merated in § 113, must be prosecuted in the name of the real party in 
interest. It becomes necessary, in this case, to give some interpreta- 
tion to this section. Very little has, as yet, been done by judicial 
decision to settle its meaning. The question must be presented in a 
variety of cases, and under a variety of forms, before the limits of the 
change it has introduced can be accurately and with certainty defined. 

It may, however, be safely assumed that it was not intended to 
convert, im all cases, a mere equitable into a legal title. It would 
_— language far more clear and explicit to introduce so important 
a change. 

For A a man has entered into a written contract for the pur- 
chase of land, and has paid the purchase money; is he, by force of 
this section, invested with the legal title, and can he bring an action to 
recover the possession? Is an obligation to convey, which equity will 
enforce, made by this legislative provision equivalent to a conveyance ? 
No one would venture to assert this. 

So of personal property. An obligation to sell, however imperative, 
cannot be made the same thing as an actual sale; nor can the remedy 
upon it be the same. 

In view of these examples, we may safely affirm that the legislature 
never intended, by § 111, to go the absurd length of providing that an 
action purely legal might be maintained upon a right or title purely 
equitable. Such a provision would uproot multitudes of fixed legal 
ideas, and abrogate the distinctions which form a part of the web and 
fibre of our judicial system; nay, more, it would be virtually enact- 
ing that things 7m nature different, shall, an Jaw, be the same—a stretch 
of legislative power which has not yet been attempted in this State. 

It has been said, in some of the early cases under the code, that 
the effect of § 111 is to apply to all cases, with slight modifi- 
cations, the rules in relation to parties which formerly obtained in 
Courts of Equity. But further experience and reflection have served 
to show that this cannot, with propriety, be done. 

The different rules in regard to parties at law and in chancery, like 
the rules of pleading, grew out of the differences in the form of trial 
and in the modes of relief adopted in the separate Courts. 

In chancery, when the Court, instead of being called upon to apply 
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a fixed and inflexible rule of law to a given state of facts found by 
another tribunai, had the power to exercise a broad discretion in adjust- 
ing the equities of the parties, and adapting the relief to the peculiar 
exigencies of the case ; and when, too, it could take its own time for 
settling the facts, as well as the law, it was natural for the Court to 
desire, not only for the purpose of avoiding a multiplicity of suits, but 
in order to enable it to make a more perfect decree, that all parties, 
whose interests could be in any way affected by that decree, should be 
brought before it. But at law a different consideration prevailed. - 

The nature of trials by jury forbid the complication of issues, and 
the intermingling of a diversity of rights. 

Upon the rendition of the verdict, the Court was to pronounce for 
one or the other of the contending parties, according to the dictates of 
an inflexible rule. It had no discretion to modify its judgment accord- 
ing to the circumstances of the case. This rule was not arbitrary, 
but a natural consequence of the form of trial and the distribution of 
powers between the different tribunals. 

It follows, from this, that no persons could, in general, be made 
plaintiffs except such as, upon the finding of the jury, would be enti- 
tled to the precise judgment which the Court was bound to render, 
and none defendants except those who were liable on the same account 
and to the same extent. 

In this respect, the code has wrought no change. On the contrary, 
it contains many provisions which tend directly to maintain the doc- 
trine. How, then, can it be said that the chancery rules, in regard to 
parties, are to be applied to common law actions? There is an utter 
incompatibility between those rules and many of the rules which must 
still be applied to actions at law. 

Nor is there any necessity, in order to give full scope to § 111, for 
putting this broad construction upon it. 

As the rule in equity was always in accordance with the provisions 
of that section, it must have been intended to introduce some change 
in respect to plaintiffs in actions of a purely legal nature; and as the 
rule has always been, and is still, that such actions must be prosecuted 
in the name of the party having the legal right or interest, the change 
contemplated could be no other than the conversion of what, before, 
were — into legal rights. 

But I have already shown the absurdity of supposing that this 
transmutation was to extend to all cases. 

a then, were the specific cases which the legislature had in 
view 

The answer to this question does not appear, to me, to be difficult. 
It was intended to authorize a suit at law in the name of the assignee 
of a chose in action, and thus to abrogate that rule of the common 
law which renders such things unassignable. 

That this was its principal, if not its whole design, I think is clear. 
It is shown by the very next section of the code, which evidently, fol- 
lowing up the same train of thought, refers exclusively to actions by 
assignees or things in action. The amendment introduced, after the 
last revision, to § 111, itself has the same tendency. It provides that 
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the section shall not be deemed to authorize the assignment of a thing 
in action not arising out of contract. The necessary inference from 
this is, that the object of the section was to make choses in action 
assignable. If its operation is limited to this, its application will be 
simple and easy. 

I think, too, that in order to bring a case within this provision, there 
must be an assignment in fact. An obligation to assign, or a state of 
circumstances which would operate to transfer the equitable interest 
in the thing in action, will not be sufficient. 

There must be that done which, before the code, would have passed 
the legal title but for the rule which denied the assignability of such 
an interest: 

It follows, from these views, that the present case does not fall with- 
in the purview-of the section of the code in question. 

The equitable right of the plaintiffs to any damages which might 
be recovered against the defendants by the assured, to the extent of 
the payment by them under the policy, is beyond question. Hina 
Insurance Company v. Tyler, 16 Wend., 397; Yates v. Whyte, 4 
Bing. N. C., 272. 

After recovery by the assured, an action at law would lie against 
him by the insurance company if he refused to pay over to them. 
New-York Insurance Company v. Roulet, 24 Wendell, 505, 518. 
But the action against the wrong-doer must be in the name of the 
owner of the property, and the Courts will permit the insurer to prose- 
cute such action upon indemnifying the owner, and will protect the 
equitable right against a release or discharge of the suit by the nomi- 
nal plaintifis. Hartiv. W. R. 2. Co., 13 Met., 99. 

But independent of the view already taken of § 111 of the code, 
there are conclusive reasons why this action cannot be maintained in 
the name of the insurance company. It is not claimed that it could 
have been supported prior to the code. If sustained at all, therefore, 
it must be by virtue of the section in question alone. But the amend- 
ment to this section expressly precludes its application to a thing in 
action not arising out of contract. This amendment being merely 
declaratory, applies as well to cases which arose prior to as after its 
adoption. 

ete could, therefore, be no express assignment of this claim 
which grows out of a tort, by the act of the party, so as to warrant an 
action in thename of the assignee, it would seem to follow that none 
such can be implied. 

My conclusion, therefore, is, that this action. will not lie in the name 
of the insurance company, and that the defendants are entitled to judg- 
ment upon the demurrer. 
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N. D, Superior Contt. 
. (General Term, February, 1853.) 


Before CAMPBELL, BOSWORTH and EMMETT, Justices. 


Patrick Carrott, Responpent, agt. Taz New-York anp New 
Haven Rattroap Company. 


Tth February, 1853. 


RAILROAD ACCIDENT——COLLISION—NEGLIGENCE. 


A passenger injured by two trains of cars, running in opposite directions, coming in 
collision, is entitled to recover, although at the time of the collision in an apartment of 
the baggage car, if lawfully there ; notwithstanding he knew the position to be much 
more dangerous, in the event of such a collision, than a seat in the passenger car, and 
that too, though the result may demonstrate that he would not have been injured if he 
had been in a passenger car. 

In that case his imprudence or want of care does not contribute to cause the accident, 
which occasioned the injury. 

A passenger in selecting his seat, if lawfully in the one selected, owes no duty to a rail- 
road company requiring him to select one with a view to diminish the hazards that 
may attend an act of gross negligence, on the part of their agents in the running of 
the trains; nor does any indiscretion in selecting it, exonerate the company from liability 
for injuries resulting from g collision, caused by the gross negligence of their agents. 

If a collision thus occurs, a passenger who is injured by it may recover, if, as between 
him and the company, it was lawful for him to be where he was at the time of the 
collision, as his being there did not tend directly or remotely to produce the act or 
occurrence which caused the injury. 

He had not failed to perform any duty owing by him to the company, and, as between 
him and it, he was not guilty of any negligence. 


This action was tried before Justice Campbell. It appeared on the 
trial that a notice was generally kept posted up in the baggage cars, 
prohibiting passengers from “ riding in that portion of any baggage 
car which is used for storing and distributing baggage,” but there was 
no evidence that such a notice was posted: in the baggage car of this 
train. 

No such notices were posted as are provided for by the Session laws 
of 1850, Chap. 140, § 46, p., 234. 


s The other facts of the case sufficiently appear in the opinion of the 
ourt. 


James T. Brady and Alexander Hamilton, Jr., argued the follow- 
ing points, on behalf of the Railroad Company, the appellants : 


I. The plaintiff did not pay for his passage, but was carried gratui- 
tously. The defendants are not therefore responsible for the injury to 
him, unless occasioned by their gross neglect. 

Il. The answer admits, and the proofs show, that the plaintiff was 
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not in the proper place for passengers. He was in the baggage car. 
If he had not beeni he would not have been injured. The facts as to 
this not being in dispute, the law declares that the plaintiff was not 
free from fault, and he cannot therefore recover. 

III. The excuse for the plaintiff being in the baggage car, set up in 
the answer, if proved, does not change the aspect of the case. 

(a) The mere fact of riding in the baggage car amounted to an as- 
sumption by the plaintiff of any danger or responsibility arising from 
that position. 

(6) No conductor has a right to permit a passenger to ride in a bag- 
gage car; and if he does, his act does not bind his principal. 

(c) The plaintiff must be presumed to have known that, in giving 
any such permission, the conductor would exceed his authority, just 
as much as if he had permitted the plaintiff to ride on the engine. 

(d) A passenger on a railroad train has power, and is bound to take 
reasonable care, to insure his own safety. If there be a seat in the 
passenger cars, he is bound to go there; and if he place himself in a 
dangerous position, he must bear the consequences ; and this is true, 
whether he expose himself to danger with or without the consent of 
the -onductor. 

IV. The plaintiff, especially as a brakeman on arailroad, had notice 
that he endangered his safety, from the position he occupied, and also 
the notice affixed in the baggage car. Having this notice, and yet ex- 
posing himself to injury, he has no claim for damages. 

V. If the jury believe that the plaintiff, by riding in the baggage 
car, increased the risk of injury to himself, and this was negligence 
which contributed to the injury plaintiff suffered, he cannot recover, 
although he had no agency whatever in producing the collision. 

VI. That the notice given in evidence, put up in the baggage car, 
must be taken to mean that a passenger should not ride in any part of 
a baggage car which the company used, though only occasionally, for 
stowing or distributing baggage. 

VII. That affixing the notice in one place in the baggage car was 
sufficient ; and it is wholly unimportant whether the plaintiff did or 
did not see it, if it was in a conspicuous place. 

VII. That if the jury believe that, by riding in the baggage car, 
the plaintiff was guilty of negligence which contributed to his injury, 
then the defendants are entitled to a verdict, although the conductor 
may have acquiesced in or consented to plaintiff’s riding in such car. 

1X. The fact appearing from the testimony in the case, that no pas- 
senger was injured in the passenger cars, while the persons in the 
baggage car were either killed or injured, establishes that plaintiff’s 
being there did contribute to his injury. ; 


H. Morrison, Jr., argued the following points in behalf of the 
plaintiff, the respondent : 


I. The answer admits, and the evidence, as well as the adm‘ssion of the 
defendants on the trial, shows that the defendants, by their gross care- 
VOL, XI. 19 
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lessness in running their train of cars out of time and against another 
of their trains, on a single track, injured the plaintiff. 

II. There is no evidence in the case that the plaintiff was in the 
baggage car at the time of the collision. All the defendants claim as 
to this, is, that he was in the post office, which was an apartment 
separate from the baggage car. 

III. If he were in the baggage car, he was not there in violation of 
any notice of the defendants, pursuant to Railroad Act of 1850. 

IV. If the plaintiff were on the baggage car, and not there in 
violation of any of the notices of the defendants, or of the law, the de- 
fendants were not entitled to have his honor, the Judge, charge the 
jury as required as to any of the eight points presented by them. 

VY. The instructions of his honor the Judge to the jury, “ when an 
injury occurs, if both parties are guilty of negligence, the plaintiff can- 
not recover. The law cannot measure degrees of negligence. The 
negligence of the plaintiff, however, must concur directly, not remotely, 
in producing the accident or injury,” were correct, and stated with a 
careful precision and nicety, exactly applicable to the case in point. 

Raisin v. Mitchell and others, 4 Carr. and Payne, p. 613; Bridge 
v. The Grand Junction Railway Co., 3 Mees. & Weis, R., p. 245; 
See Opinion of Park, B., p. 248 ; Smith v. Pelah, 2 Strange R., 264 ; 
Bird v. Holbrook, Moore & Payne, vol. 1, 607; Hice agt. Kugler, 
Wharton, vol. 6, p. 336; Jarriott v. Stanley, Manning & Granger, 
569 ; 2 Stephens N. P. 1016, Am. edition of 1844; Clay v. Wood, 5 
Espinasse, 44; Wayde v. Lady Carr, 2 Dow. & Ry., 555 ; Chaplin v. 
Haws and others, 3 Carr. & Payne, 255; Boss v. Litton, 5 Carr. & Payne, 
407. 


By the Court, Boswortn, J.—The plaintiff was injured by two trains 
running in opposite directions coming in collision. Both trains be- 
longed to the defendants, and were controlled by their agents. The 
collision resulted from their gross negligence. The plaintiff was, at the 
time of the collision, in the post office apartment of the baggage car. 
It was a much more dangerous location, on the happening of such a 
collision as took place, than a seat in the passenger cars, and he knew 
this fact. The conductor acquiesced in his riding in the baggage car: 
he was, therefore, lawfully in that car; that is, he was not a trespasser 
by being there. His being there did not tend directly or indirectly to 
produce the collision which injured him. If he had been in either of 
the passenger cars, the collision would have taken place ; but if he had 
been in a passenger car, he would not have been injured, unless the 
collision had been productive of consequences to him not suffered by 
~ one in a passenger car. 

he collision was not caused, directly or indirectly, immediately or 
remotely, by his being in the baggage car; but the injury to himself 
resulted from the fact that he was in that car when it occurred, and he 
knew when he took his seat in it, that if a collision took place between 
that and another train running in the opposite direction, the position 
was one of much more danger on a seat in either passenger car. 
{. Was that a negligence on his part contributing to produce the injury 
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within the meaning of the rule that, “whenever it appears that the 
plaintiff’s negligence or wrongful act had a material effect in produ- 
cing the injury, or contributed toward it, he is not entitled to recover” ? 
No care on the part of the plaintiff could have prevented the collision ; 
no vigilance, on his part, after there were any grounds for apprehend- 
ing a collision, could have saved him from injury. The collision, 
therefore, was wholly without any fault or negligence on his part, and 
by the collision he was injured. 

It was the duty of the defendants to employ the most scrupulous care 
and attention, to prevent a collision of their trains running in opposite 
directions. The plaintiff was under no obligation to the defendants to 
select a location, with a view to avoid the possible consequences of their 
neglect of that duty. A neglect of that duty would be generally re- 
garded as imminently perilous to all the passengers on board. What 
ever may be believed to be the relative safety, under such circumstan- 
ces, of those occupying the passenger cars, probably but very few, if 
any, would take a passage in a train which they knew it was morally 
certain would come in collision with one going, at the usual running 
speed, in an opposite direction. 

The defendants, at the time of the collision, were not in the lawful 
exercise of their rights. It was their duty, at all events, to so run their 
trains that such a collision should not occur. Where an injury is in- 
flicted on a passenger directly and solely by such a collision, if the 
notices specified in Chap. 140, § 46 of the Session Laws of 1850, -p. 
234, are not at the time posted up as prescribed by that act, the injured 
party may recover, even though he be in the baggage car, if there 
with the knowledge and without objection from the conductor. The 
fact that there was accommodation for him in the passenger cars will 
not exempt them from liability in such a case, though the actual results 
of the collision may demonstrate that, on that particular occasion, he 
would not have been injured if he had been, at the time of the collis- 
ion, in the passenger cars. 

The defendants’ counsel requested the Court to charge the jury, “if 
they believed that the plaintiff, by riding in the baggage car, increased 
the risk of injury to himself, and this was negligence which contributed 
to the injury plaintiff suffered, he cannot recover, although he had no 
agency whatever in producing the collision.” 

The Judge refused to instruct the jury in these terms, but charged 
them that 

“The plaintiff here did not contribute to produce the collision itself, 
and there was not, therefore, such negligence on his part as will defeat 
the action. ‘ 

“If the plaintiff was there with the assent of the conductor, notwith- 
standing the notice, he was not in fault, unless he was guilty of negli- 
gence which concurred directly in producing the injury. 

“Where an injury occurs, if both parties are guilty of negligence, 
the plaintiff cannot recover. The law cannot measure degrees of neg- 
ligence. The negligence of the plaintiff, however, must concur directly, 
not remotely, in producing the accident or injury.” 
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The difference between the charge as made and as it was requested 
that it should be made, is this : 

The latter assumes that the defendants, in case of a collision occur- 
ring from their gross neglect, are not liable for injuries occasioned to a 
passenger riding in the baggage car, though occasioned by reason of 
that car being entirely demolished, if the result demonstrates that he 
would not have been injured if seated in a passenger car. 

Whereas the charge declares the rule to be, that in such a case.the 
defendants are liable if the injured person was in that car with the 
assent of the conductor, unless guilty, while there, of some negligence 
which concurred directly in producing the injury. 

For instance, if the plaintiff was there with the assent of the con- 
ductor, he was where, as between him and the defendants, he had a 
lawful right to be, and if, in consequence of the collision, the baggage 
car was not itself destroyed, but some of the baggage in it was thrown 
by the collision from the spot where it had been placed, and came in 
contact with him so as to injure him, the rule that the defendant was 
guilty of a ane which contributed directly to his own injury 
might apply, on the ground that he knowingly and voluntarily selected 
a place of unusual danger, and the fact of his occupying it concurred 
directly in producing the injury. 

I do not perceive why it may not, with equal force, be answered, that 
if he had not been in that car, he would not have been injured ; and 
that the gross negligence of the defendants would have caused him no 
damage if he had been in the car provided for passengers, and in which 
a proper precaution required him to be seated. 

It seems to me that if the defendants are to be held liable in such a 
case, it must be on the broad grounds, that if a collision of their trains 
occurs from their gross neglect, by which a passenger is injured, they 
cannot be exempted from the consequences, on the ground that he was 
knowingly in a place more dangerous to his safety in the event of such 
an occurrence than a seat in the passenger cars, if he was lawfully in 
the place where he was injured. That the defendants are under an 
obligation to so run their trains that those going in opposite directions 
shall not come in collision. That it is gross negligence in their officers 
and agents to not sorun them. That a passenger is under no obliga- 
tion to take any extra care with the sole view of preventing or mitiga- 
ting consequences that may result from such a gross neglect of duty 
on their part. 

But for this gross neglect, there would have been no collision and 
no injury. The only answer the defendants can make is, our gross 
negligence would not bave injured you if you had been in a car set 
apart for passengers, which, as was well known, was much the safest 
place of the two, in the event of our running two trains into each 
other. The injured party may properly reply, 1 owed no duty to you 
requiring me to guard against or to anticipate the possibility of such an 
act on your part, the non-performance of which can exonerate _you 
from liability to compensate for injuries caused by such an act. ~ 

In Munger v. Tonawanda R. R. Co., 4 Coms., 349, the plaintiff 
failed to recover damages sustained in consequence of his oxen being 
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run over by the defendants’ cars, on the ground that the oxen, havin 
strayed on the track, were there without right, and, as to the defend- 
ants, unlawfully. The law imposed on them no duty to guard against 
an injury to others which could arise only from their own wrong, and 
which they were not bound to anticipate with a view to prevent the 
consequences of its possible occurrence. In that case, as will be ob- 
served on considering it, the fault or negligence of the plaintiff con- 
tributed to produce the collision or act which caused the injury. I 
apprehend that a careful consideration of all the cases on which the 
defendants’ counsel rely, in support of the rule for which they contend, 
will show that it is accurately expressed by saying that one party 
cannot recover from another damages for an injury, when his own 
negligence or wrong contributed to bring about the act or occurrence 
which directly caused the injury; and that, if his own negligence or 
wrong did not contribute to produce the act which caused the injury, 
the party doing the act is liable. 

In Blyth v. Topham, Cro. Jac., 158, the plaintiff’s mare, straying 
into acommon in which the defendant had dug a pit, fell into it and 
was killed. It was held that the plaintiff could not recover. The 
plaintiff had no right in the common; it was his own wrong that the 
beast was there. She was unlawfully there, and his wrong contributed 
to the act which caused the injury, viz., her falling into the pit. 

In Bush v. Brainard, 1 Cowen, 78, the plaintiff’s cow, in the night- 
time, went to an open shed, on unenclosed wood-land belonging to the 
defendant, and drank some maple syrup which the defendant had left 
there. This caused her death. The Court held that, the plaintiff 
having no right to permit his cattle to go at large, his own fault or 
negligence contributed to produce the act which caused the injury, 
and, therefore, he could not recover. 

In Sarck v. Blackburn, 4 C. & P., 297, brought to recover damages 
for being bitten by a dog of the defendant, which was, at the time, 
chained in a yard in rear of the defendant’s house, near one of the 
passages leading to it, and through which the plaintiff was’ walking 
when the dog bit him, Zindal, Ch. J., instructed the jury that “the 
question will turn upon the point whether there was a justifiable right 
to be on the spot. 

“Tf aman puts a dog in a garden, walled all round, and a wrong- 
doer goes into the garden, and is bitten, he cannot complain in a court 
of justice of that which is brought upon him by his own act. Un- 
doubtedly, a man has a right to keep a fierce dog for the protection of 
his property ; but he has no right to put the dog in such a situation, in 
the way of access to his house, that a person innocently coming for a 
lawful purpose may be injured by it. I think he has no right to place 
a dog so near to the door of his house that any person coming to ask 
for money, or on other business, might be bitten.” 

A board was placed on the palings, on which was painted, in letters 
three inches in length, ‘“* Beware of the Dog!” 

The Court further charged, “It does not appear to me that this 
notice is sufficient so as to bar the action, if the plaintiff had any right 
at all to be on the spot, for it seems that he was not able to read.” 














150 THE NEW-YORK LEGAL OBSERVER. 
N. Y. Superior Court.—Patrick Carroll ag. The N. Y. and New Haven R. R. Co. 








In Blackman v. Simmons, 3 Carr and P., 138, the plaintiff sued to 
recover damages for injuries inflicted by a vicious bull owned by the 
defendant. 

Best, J., in his charge to the jury, said: “It appears that this bull 
was not sufficiently secured. If the plaintiff had gone where he had 
no right to go, that might have been an answer to the act‘on; but the 
fact is not so. The plaintiff had a right to be where he was.” The 
defendant was held liable. : 

In Howland v. Vincent, 10 Met., 371, the plaintiff, in the night- 
time, went outside of the line of the street, and fell into an excavation 
dug by the defendant on his own land. The plaintiff was held to be . 
in fault for being where he had no strict right to be, and as the defend- 
ant had only done what it was lawful for him to do, the plaintiff 
failed to recover. 

In Cook v. The Champ. Trans. Co., 1 Denio, 91 (100 and 101), 
brought to recover for buildings destroyed by being set on fire by 
sparks and cinders escaping from the smoke-pipe of a boat owned by 
defendants, the defendants insisted in bar of the action that the injury 
done was attributable, in part, to the negligence of the plaintiffs “ in 
voluntarily placing their property in an exposed position, and therefore 
the law would afford them no redress.” (p. 99.) 

The Court, after discussing the principle and the consequences of 
upholding it, observed that we must at last ‘“‘ come to the conclusion 
that, while a person confines himself to a lawful employment on his 
own premises, his position, however injudicious and imprudent it may 
be, is not, therefore, wrongful; and that his want of due care or 
judgment in its selection, can never amount to negligence so as there- 
by to deprive him of redress for wrongs done to him by others.” (Id. 
Pp: wt 

Negligence is a violation of the obligation which enjoins care and 
caution in what we do. But this duty is relative, and where it has no 
existence between particular parties, there can be no such thing as 
negligence in the legal sense of the term. A man is under no obliga- 
tion to be cautious and circumspect towards a wrong-doer. 5 Denio, 
266-7. 

A proper application of the principles of these cases, as well as of 
others relating to the same subject, leaves the plaintiff’s right to 
recover free from all reasonable doubt. . 

He took a seat in the post office apartment of the baggage car. The 
— was injudiciously chosen, and may be assumed to have been 

nown to him to have been a far more dangerous one than a seat in a 
passenger car. But he took it with the assent of the conductor. He 
was not there as a trespasser, or wrongfully, as between him and the 
defendants. So far as all questions involved in the decision of this 
action are concerned, he was lawfully there. His being there was not 
such negligence, in the legal sense of the term, as exonerates the 
defendants from the consequences of injuring him by such culpable 
negligence as consists in running two trains of their cars so violently 
into each other as to entirely demolish the car in which he was sitting. 

On such a state of facts, the defendants are not at liberty to urge 
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that the plaintiff was voluntarily in an unnecessarily exposed position. 
The injury was caused directly and wholly by the gross negligence of 
the defendants. The plaintiff was lawfully in the place he occupied, 
was passive, did nothing, and was iemngalie of doing anything. 

hile in this position, the defendants, by gross negligence, immi- 
nently dangerous to the lives of all the passengers in the train, caused 
him severe injuries. He was under no obligation to them to be more 
prudent and careful than he was, in contemplation of there possibly 
being such highly culpable conduct on their part as would, in all 
probability, endanger his life if he remained where he was, and his 
personal safety on any part of the train. 

Skinner v. London, Brighton and South Coast R. R. Co., 2 L. and 
Eq. R., 360; 2 MceMull, 8. C. R., 404; Felder v. Louisville, dc. R. 
R. Co.,7 Ad. and Ellis, N. 8., 377-378; Mayn, de. v. Brooke. 

We all concur in the opinion that no error was committed to the 
prejudice of the defendants, either in refusing to charge as requested, 
or in the charge as made; and that the judgment appealed from must 
be affirmed, with costs. 








N. D. Common Pleas. 


Before Mr. Justice INGRAHAM. 
Evaene Keretras agt. Taomas Murpny AnD OTHERS. 


COVENANT NOT TO ASSIGN-—-WHETHER TRANSFER OF THE WHOLE TERM 
OAN AMOUNT TO AN ASSIGNMENT—COVENANT TO INSURE—INSU- 
RANCE BY UNDER-TENANT—EFFECT OF. 


Where a lessee covenanted that he should not assign or transfer the lease or any part of 
the premises, and afterwards leased a portion for the whole term, reserving to himself 
the payment of the rent, and the delivery of the possession on the last day of the 
term, and also the use of a certain part of the premises if he so determined, whether 
such a lease is an assignment or a sub-lease, queere ? 

Where, in the same lease, the lessee covenanted that he should, during the term, for the 
benefit of the lessor, keep the building upon the demised premises insured against loss 
or damage by fire, for not less than a specified sum; and the lease contained a clause 
of re-entry and of forfeiture for the breach of this covenant, ‘and it appeared the onl 
insurance effected was that by the tenant of the lessee, held. no compliance wit 
the covenant, there being no privity between the original lessor and such under-tenant ; 
and in an action to regain possession of the premises for a breach of this covenant, the 
plaintiff was entitled to recover. 


This was an action to recover the possession of a house and lot. The 
laintiff, by a lease, demised the premises in question to the defendant 
urphy for the term of twenty-one years. The lessee covenanted that 
he should not assign the lease or any part of the premises without the 
permission of the lessor, and that he should, during the term, for the 
benefit of the lessor, keep the building thereon insured against loss or 
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damage by fire. The lease contained a clause of re-entry and of for- 
feiture for the non-performance of any of the covenants, and the action 
was founded on the alleged breach of the above-mentioned covenants, 

Murphy, immediately after the obtaining of the original lease, de- 
mised the premises in question to one McDonough, for the same term 
which he held them, reserving, however, to himself the payment of 
the rent and the delivery of the premises at the expiration of the term, 
and the use of a certain portion if he so determined, in which event 
there was to be a reduction of the rent. The portion so reserved he 
afterwards leased to one Coleman for the same term, in which he also 
reserved the use of one of the rooms upon giving notice to that effect. 
In the lease from Murphy to McDonough, the latter was to keep the 
premises insured, and the only insurance upon the premises was that 
effected by him. . 

The cause was brought on for trial, and the jury were directed to 
render a verdict for the plaintiff, subject to opinion of the Court. 


C. Bainbridge Smith, for the plaintiff:— 


I. The covenant not to assign the lease, or any part of the premises, 
has been broken. 

1. The lease to McDonough, being for the whole term, was an assign- 
ment in law. 

. Palmer v. Edwards, Dougl. 186; 4 Kent’s Com., 96; Tayl. L. and 

-» 208. 

3. It is immaterial whether the whole or only a part of the premi- 
ses was assigned, as either was a violation of the covenant. 

Devereux v. Barlow, 2 Saund., 182. The right of action is perfect 
if he assigned the whole estate in a hundreth part. Van Rensselaer 
v. Gallup, 5 Denio R., 454; Van Iensselaer v. Bradley, 3 Id., 148 ; 
Van Rensselaer v. Jones, 2 Barb. 8. C. R., 6438. 

3. The case at bar differs from that of Kearny v. Post, 1 Sand:, 105, 
2 Comst., 394. There the Court held the reversion had not been parted 
with. But here, as to the portion leased to McDonough, there is none 
in any event. If McDonough covenanted to deliver the premises to 
Murphy at the end of the term, he could not fulfil it; nor could Mur- 
phy accept them, for his interest in them at that time would cease. 

II. If the lease to McDonough is not an assignment, then the cove- 
nant to insure has been broken, for there exists no privity of estate 
between the plaintiff and the under-lessee which would render his in- 
surance available to the plaintiff. If the omission to insure be for a 
day only, there is no relief against a forfeiture for a breach of this 
covenant. 

Greenv. Bridges, 4 Sim. R., 96 ; Platt on Cov’ts., 189, 192 ; Pitt v. 
Shean, 3 Camp. R., 184; White v. Warner, 2 Mer. R., 459. 


William Fullerton, for the defendants, cited Kearny v. Post, 1 
Sand. 8. C. R., 105; Id., 2 Comst. R., 394; Jackson v. Harrison, 17 
J. R., 66; Jackson v. Silvernail, 15 Id., 278. 
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By the Court, Inerauam, First Jidge.—This action is brought to 
recover possession of a house and lot of ground in Fletcher Street, un- 
der lease by the plaintiff to Murphy, upon the ground of forfeiture. 

Two causes are relied upon: one, that the defendant, Murphy, 
assigned the lease contrary to a covenant forbidding such assignment 
without the plaintiff’s consent; and the other, that the covenant to in- 
sure was violated. 

The cause first stated is undoubtedly made out, if the tenant reserved 
no right in the property after the expiration of the term granted to an 
under-tenant by him. It appears, however, that he reserved to himself 
on the last day of the lease. The lease also reserves to Murphy a right 
the payment of rent, and the re-delivery of the property to himself 
to the possession of part of the premises if he so determines. I am 
inclined to the opinion that there is enough reserved to Murphy, in this 
lease by him to an under-tenant, to prevent the conclusion that such 
under-lease was equivalent to an assignment of the whole term. The 
—_— is not free from difficulty, and the cases are not uniform on 
this point ; I have not referred to them at length, because I am of the 
opinion that the other ground, on which the forfeiture is claimed, has 
been established. 

The covenant in the lease is, that the lessee will, at his own expense, 
but for the benefit of the lessor, keep the building insured for a sum 
not less than $1000. The only insurance which was made, was b 
McDonough as under-tenant. In no point of view can this be consid- 
ered a compliance with the covenant. The covenant required the 
lessee to insure, and for the benefit of the plaintiff. In order to comply 
with this covenant, it was not only necessary that the insurance should 
be made, but that it should be made in such a way as to be available 
to the plaintiff in case of fire. This could only properly be done by 
having the insurance in his own name, or, at least, by having the loss, 
if any, made payable to him. He could in no way control an insu- 
rance of an under-tenant. If McDonough was not an assignee, (and 
so the defendants insist upon the other branch of this case,) then there 
was no privity between the original landlord and him, and the plain- 
tiff could not, as against him, compel the performance of any covenant 
in the lease by suit. If he is not an assignee, there is no agreement 
in the lease to ‘hich he is a party, and the insurance made by him 
could be collected and used by him as he pleased. 

I am of the opinion that the covenant to insure has not been per- 
formed, and that the plaintiff is entitled to recover. 

Judgment for the plaintiff. 


VOL. XI. 20 
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PRACTICE CASES. 
N. D. Superior Conrt. 


(October General Term, 1852.) 
Before Chief Justice OAKLEY, and DUER and CAMPBELL, Justices. 
Lyman Darsy Apministrator, &o., agt. CHartes Conpirt. 


(16¢A October, 1852.) 


SECURITY FOR COSTS OF AN EXECUTOR, ADMINISTRATOR, OR TRUSTEE, UNDER 
AMENDED CODE oF 1852. 


Security for costs cannot be required of an executor, administrator, or trustee, under 
§ 317 of the code, as amended in the session of 1852, merely upon the ground that the 
estate which he represents is insolvent. 

The power given to the Court, of requiring security from an executor, c&c., is strictly 
discretionary. 


Appeal from an order at Chambers, denying, with costs, a motion 
on the part of the defendant, that the plaintiff should be required to 
file security for costs. 


£.. F. Treadwell, for appellant, said that by the last addition made 
to § 317 of the code, the Court had power to require security for costs 
from the plaintiff in all the cases mentioned in the section ; the cases 
mentioned in the section were suits by an executor, administrator, or 
trustee ; he therefore insisted that in all such suits the Court was 
bound, upon motion, to require the security provided it appeared that 
the defendant would probably lose his costs unless it were given; 
here the affidavits which he had read alleged that the estate was 
insolvent, and the allegation is not denied. 


Packard, contra. 


Oaxtey, Ch. J.—The section upon which the defendant’s counsel 
relies, declares in terms that an executor, &c., shall not be personally 
liable for costs except for mismanagement or bad faith in the action ; 
no mismanagement or bad faith is imputed to this plaintiff. It is not 
pretended that, should he fail in the suit, it is at all probable that a 
judgment for costs could be obtained against him. By granting this 
motion, therefore, in the form in which it is made, we shall render 
the plaintiff personally liable for costs from which the code declares 
he shall be exempt. To render him liable upon a bond or undertak- 
ing when he cannot be rendered liable by a judgment, would be to 
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defeat the intent of the legislature in his favor. It would be a virtual, 
though indirect repeal of the law. 

We are clearly of opinion that the discretionary power which is 
given to the Court can only be exercised when it is rendered proba- 
ble that a judgment directing the plaintiff to pay the costs will be 
given, and that the security, when required, must, in all cases, be 
made to depend upon the judgment, that is, unless such a judgment 
shall be obtained as not to be,valid. Weare also of opinion that the 
security, even when the estate is insolvent, cannot be required unless 
it also appears that the plaintiff is himself insolvent ; when he is 
solvent the judgment will be a sufficient security. 

‘When the legislature says that the Court may exercise a certain 
power, the word “ may” will, in some cases, be construed as impera- 
tive, but never where, as in the present case, the words “ in its discre- 
tion” are added ; the power is then discretionary in the fullest sense 
of the term. We are not prepared to say in what cases the new 
discretion which has been given to us will be exercised, but we are 
satisfied that cases in which it can properly be exercised will rarely 
occur. 

The order appealed from is affirmed, with $10 costs to the plaintiff 
to abide the event. 








March General Term, 1853. 


Before Chief Justice OAKLEY, and DUER, PAINE, BOSWORTH and EMMETT, 


Justices. 
Micaaet Quin, AprELLANT, agt. Richarp CuamBers, ResponpEnT. 


DEMURRER, SINCE THE AMENDMENT OF CODE OF 1852, TO NEW MATTER IN AN- 
SWER, WHERE SUCH MATTER DOES NOT CONSTITUTE A COUNTER- 
CLAIM—IRRELEVANT MATTER—FRIVOLOUSNESS 

OF ANSWER. . 


A demurrer, since the code was amended in April, 1852, cannot be interposed to new 
matter in an answer, unless such new matter constitutes a counter-claim. 

Any new matter set up as a defence, and not constituting a counter-claim, if it do not 
state facts sufficient to constitute a defence, may be stricken out asirrelevant, or, if the 
whole answer consist of such matter, judgment may be granted on account of the friv- 
olousness of the answer. 


This case came before the Court on an appeal from an order, de- 
claring a demurrer to part of an answer to be frivolous, and that 
the defendant have judgment on account thereof. 

The complaint sought to charge the defendant for the alleged con- 
version of personal property belonging to the plaintiff. 

The answer, first, denied plaintiff’s ownership, or that the defend- 
ant became wrongfully possessed of and converted the property. It 
next averred that defendant, as and being a constable, took it from the 
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possession of John Connelly, on an execution against him, issued on 
a judgment recovered against him by William R. Lawrence and 
others, in the Justices’ Court of the third judicial district, and that 
the property was in fact Connelly’s. Other new matter was alleged 
which it is unnecessary to mention. 

To such of the answer as contained new matter, the plaintiff de- 
murred, assigning for cause that the same does not contain any state- 
ment of facts constituting a defence. . 

The defendant moved for judgment on the ground that the demur- 
rer was frivolous, and on that motion the order appealed from was 
made. 


J. D. McGregor, for appellant. 
J. H. Lane, for respondent. 


By the Court, Boswortn, J.—There seems to have been a misappre- 
hension, by both parties, of the existing provisions of the code in 
relation to the cases in which a plaintiff may demur. 

There cannot now be a demurrer to new matter in an answer con- 
stituting a defence, unless such new matter sets up a counter-claim. 

The allegation of new matter, not relating to a counter-claim, is 
not to be replied or demurred to, but “is to be deemed controverted 
by the adverse party as upon a direct denial or avoidance, as the 
case may require.” Code, § 168. 

When it contains new matter constituting a counter-claim, the plain- 
tiff may either reply, as to such new matter, by denying the allega- 
gations of it, or by a statement of other facts constituting a defence 
to it, or he may demur to it for insufficiency. Code, § 153. 

The misapprehension has probably arisen from the fact that while 
§§ 153 and 168 were amended, § 154 was not modified. 

It should have been amended by striking out the word “ defence,’ 
and inserting in its place the word “counter-claim.” After the 
amendments, passed on the 16th of April, 1852, took effect, only that 

art of the answer constituting a counter-claim could be replied to. 

153. 

A reply to new matter, not relating to a counter-claim, is not now 
allowed. The code puts it in issue, and the issue is one of fact, to be 
tried by a jury. § 168. 

Section 154, to be sensible, must now be construed as speaking of 
new matter, to which a plaintiff has a right to reply or demur at his 
election. The only new matter to which either a reply or demurrer 
may be interposed at the election of the plaintiff, is such as consti- 
tutes a counter-claim. 

The section must be construed and applied as it would be if the 
word “ counter-claim,” instead of the word “defence” was contained 
in it. 

The demurrer cannot, properly speaking, be said to be frivolous. 
It was wholly irregular and unauthorized, as much so as a demurrer 
to the plea of non assumpsit. 


, 
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No such proceeding is authorized by the code, where an answer 
sets up a defence not being a counter-claim. 

If an answer contains new matter not relating to a counter-claim, 
and such new matter does not state facts constituting a defence, the 
plaintiff must either move for judgment on account of the frivolous- 
ness of the answer, (code, § 247,) or to strike out such new matter as 
irrelevant if it relates to only one of several causes of action, or 
constitutes one of several separate defences. Code, § 160. 

If but a single defence be set up, and that applies to the sole cause, 
or to all the causes of action contained in the complaint, and the de- 
fence be frivolous, § 247 will enable the plaintiff to obtain a judg- 
ment, on motion, without the delay of a trial. 

If such defence be applicable to only one of several causes of ae- 
tion, or if other defences be also interposed, the irrelevant matter can 
be stricken from the complaint under § 160. 

No order should have been made on the demurrer. The order ap- 
pealed from must be reversed. As there has been an entire misap- 
prehension by both parties as to the proper practice in such cases, 
and asthe irregularity was one which did not, at the time, attract the 
attention of the Court, each party must bear his own costs. 








Before Chief Justice OAKLEY.* 


(At Chambers, December 1, 1852.) 


Wesr agt. Brewster. 


ACTION AGAINST ATTORNEY FOR ACCOUNT COLLECTED—NOTICE IN SUM- 
MONS—-COMPLAINT—PARTICULARS OF ACCOUNT—-BILL OF PAR- 
TICULARS. 


Where the action is against an attorney for an account of moneys collected by him, the 
roper notice to be inserted in the summons is that prescribed by Subdivision 2 in 
R 129 of the code. 
The complaint in such a case need not state the particulars of the account, nor is the 
plaintiff bound to furnish a bill of particulars unless under a special order. 


This was a motion in the alternative that all the proceedings should 
be quashed as irregular, or that the complaint should be made more 
definite and certain. The notice inserted in the summons was in the 
terms of Subdivision 2, § 129 of the code, that if the defendant should 
fail to answer the complaint within, &c., the plaintiff, would ,ayiply; to 
the Court for the relief demanded. ne ame 

The complaint stated in general terms that the defendant had beén 





* DUER, CAMPBELL, BOSWORTH and EMMETT, J. J., were consulted in this case, 
and concurred with the Chief Justice. 
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retained by the plaintiff as his attorney in various suits and transac- 
tions, and averred, upon information and belief, that, as such attorney, 
he had collected for the plaintiff from divers persons divers sums of 
money, amounting to $6000, which he had neglected and refused to 
pay over, and prayed fur an account of the moneys so received by him, 
and judgment for such sum as might be found due. 

The defendant, in person, insisted that the action was an action 
— upon contract for the recovery of money only, “and conse- 
quently that the notice in the summons should have been that the 
— would take judgment for a sum specified, in the language of 

ub. 1, § 129 of the code. He also insisted that if the summons was 
regular, the complaint was too general and indefinite, and ought to be 
rendered definite and certain by requiring the plaintiff to specify 
therein the particular suits in which he, the defendant, had been re- 
tained, the names of the persons from whom he had made collections, 
and the sums of money received from each. 


contra. 





December 3. Oaxxey, Ch. J—This is not an action “ arising on a 
contract for the recovery of money only,” within the meaning of Sub. 
1 in § 129 of the code. The actions there referred to are actions at 
law, properly so called, in which, from the nature of the contract, the 
plaintiff knows, and can, therefore, specify the sum which he is entitled 
to recover. This is a suit in equity, arising from the particular rela- 
tion of the parties ; the contract which that relation implies is not for 
the payment of money only, and the relief which is sought, the com- 
pelling a confidential agent to render a proper account of the execution 
of his trust, is that which Courts of Equity alone have been accus- 
tomed to grant. The notice in the summons is, therefore, properly 
adapted to the relief demanded. 

or do I see any necessity for requiring the plaintiff to render the 
complaint more definite and certain than it is. Even when the action 
is founded upon an account, the particulars of which are certainly 
known to the plaintiff, and where a certain sum, as a balance, is claimed 
to be due, the items of the account need not be set forth in the com- 
plaint, although, in such a case, a copy of the account, if demanded, 
must be delivered to the adverse party (Code, § 158.) But this is not 
such an action. It is not founded upon an account in the possession of 
the plaintiff, but it exacts from the defendant an account which, if the 
general allegations in the complaint are true, he is bound to furnish, 
and all the particulars of which must be within his personal knowl- 
‘edge, and this account is required as a necessary preliminary to the 
‘judgment demanded. If, in a suit like this, a bill of particulars of the 
~plaintiff’s-claim can, with any propriety, -be required at all, before a 
- Teference to take an account is ordered, Tam clearly of opinion that it 
‘can only be obtained under a special order of the Court, founded upon 
an application showing its necessity. ; 
The motion, in both its branches, is denied, with costs. 
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Practice Cases. 








N. 0. Common Pleas. 
Before Mr. Justice INGRAHAM. 


James N. Ricuarps, Recrtver, &c., agt. Taomas E. Arzen. 





Where a Referee reported in favor of the plaintiff, and on the plaintiff’s neglecting to 
take up the report, he delivered it, on payment of his fees, to the defendant, held, the 
Referee wasin error; that the report should be delivered to the successful party; and 
on the defendant’s failing to file the report, the Referee was ordered to make a new one 
and deliver the same to the plaintiff’s attorney. 


This was an action tried before T. W. Clerke, Esq., Referee. He 
reported in favor of the plaintiff $572. His fees amounted to $135. 


The other facts appear in the opinion of the Court. 
C. Bainbridge Smith, for the plaintiff. 
R. M. Harrington, for the defendant. 


IneranaM, First J ay afte: case was before a Referee, who had 
made up his report in the plaintiff’s favor. The Referee called upon 
the plaintiff to take up the report and pay the fees, which he neglect- 
ed to do. He then threatened the defendant with enforcing payment 
from him, and thereupon the defendant paid the fees and took up the 
report. The plaintiff then called upon the defendant to file the report, 
and now moves for an order compelling him to file the same. 

The plaintiff was in error when he neglected to take up the report. 
It was his duty to do so and to pay the Referee’s fees, for which he 
was liable; but the Referee was also in error in delivering the report 
to the defendant. The report was against him, and any party would 
be willing to pay the Referee’s fees on a report against himself, if, 
thereby, he could obtain possession of the report, and prevent his 
successful adversary from perfecting his judgment. The report should 
be delivered to the successful party, and the other party has no right 
to the possession of it. 

Whether the defendant was liable or not to the Referee it is unneces- 
sary now to inquire, nor is it necessary to decide whether the Referee 
has been aid te him or not. No great harm could arise.to the de-. 
fendant from paying the fees of the Referee if the reports against. 
him, because it diminishes the judgment to that amount. ‘Théfe géuld 
be no good reason given why the plaintiff should pay to the defendant 
a sum of money for disbursements for the sole me of includin 
the amount in a judgment against the defendant, and to be collec 
and returned back to the plaintiff through an execution. 
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Points. 











The motion must be granted, and the defendant be required 
to file such report within five days after notice, and in default thereof, 
the Referee be ordered to deliver to the plaintiff’s attorney a new 
report in this cause,on payment of any fees remaining due to him 
therefor, within ten days after service on him of a copy of this order. 

No costs are allowed on this motion. 











PRACTICAL POINTS. 
Criminal Law. 


FORGERY. 


Upon an indictmeut for forging a transfer of shares from H. to the 
prisoner, with intent to defraud, the register of shareholders was hold- 
en admissible to show that H.’s name was registered as a shareholder, 
although it did not prove that he was entitled to a dividend. It was 
also held, that it was not necessary to prove his title as a shareholder 
(Reg. v. Nash, 16 Jur., part 1, p. 553; 21 L. J., M. C., 147); nor was 
it necessary that there should have been any one capable of being de- 
frauded by the forgery (per Maule, J., Ib.); though of course it 
would weigh with the jury, upon the question of the intent to defraud, 
that there was a person in existence who might have been defrauded. 

The case of Meg. v. Jon (21 L. J., M. C., 166) turned upon the 
meaning of “ uttering a forged receipt,” under the 11 Geo. 4 & 1 Will. 
4, c. 66, s. 10, which describes the offence by the words “ offer, utter, 
dispose of, or put off.” The prosecutor was a money lender, and one 
Gillard applied to him for a loan, proposing the prisoner as his surety. 

The prosecutor thereupon proceeded to the prisoner’s house, and, for 

the purpose of satisfying himself as to his responsibility, required the 

production of his receipts in respect of that house. The prisoner, 

with a view to causing the money to be advanced to Gillard, who was 

a man of no substance, produced to the prosecutor, and placed in his 

hands, (but for the purpose of inspection only,) three documents, pur- 

porting to be receipts for poor-rates of the house, one of which was 

forged. Upon these facts, which were found by the jury, the Court 

held that there was an “uttering” of the forged receipt; that it was 
_ not necessary that the party showing it should directly gain credit 
. “ton if, bat that it was sufficient that he had used it fraudulently to 
< get money by means of it, and whether for himself or another was 
"  iinpraterial 
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